Town of Northwood

Zoning Board of Adjustment 

September 26, 2011

Chairman Bruce Farr calls the meeting to order at 7:00 p.m. 
PRESENT: Chairman Bruce Farr, Vice-Chairman Roy Pender, Tom Lavigne, Nona Holmes, Alternates Jean Lane, Doug Pollock, and Curtis Naleid, Board Administrator Linda Smith, and Board Secretary Lisa Fellows-Weaver. 

Vice-Chairman Roy Pender recuses himself from this case. 

VOTING MEMBERS: Bruce Farr, Tom Lavigne, Nona Holmes, and Alternate Doug Pollock, and Alternate Curtis Naleid. 

ABSENT: Robert Bailey

Mr. Farr apologizes for not being in attendance at last month’s meeting and thanks Mr. Pender for covering the chairman duties. 

MINUTES
Mr. Lavigne makes a motion, second by Ms. Holmes, to approve the minutes of August 22, 2011, as written. Motion passes unanimously; 5/0.

APPLICATION
Case #11-04: Larry Cleasby, Old Pittsfield Rd. Map 205; Lot 1. Applicant is seeking variances to permit construction of single family residence. Variance to Article IV, Section (B)(1)(b)(3) and (c)(1), lot has 0’ frontage on a Class VI road where 150’ of frontage is required on a town maintained road).  

Mr. Cleasby is present. 

Mr. Farr notes that there is a balance due of $20 due to notification of additional abutters. He explains the process of granting a variance. 
Mr. Cleasby explains that he is requesting a variance to build a single family residence. He states that he has owned this parcel for ten years. He states that there are no setback issues. 
A discussion is held regarding frontage and the classification of Old Pittsfield Road. Mr. Cleasby explains that he has 625’ of frontage; however, it is on a Class VI road. Mr. Farr states that the town ordinance states that there is no frontage on a Class VI road; the road must be Class V.

Mr. Lavigne asks where the classification of Class VI begins on Old Pittsfield Rd. Ms. Smith replies that it is her understanding that the area in discussion is on the Class VI portion. 

Robert Clark, affected party-lot 8, states that he has lived in this area for 35 years and he feels the Class VI portion begins right after his driveway. He states that the vote for Class VI was taken at a town meeting. 
Ms. Smith provides the 1981 roads map for review. After review, and additional discussion, the consensus of the board is that the portion of the road relevant to this case is a Class VI road. 
Mr. Lavigne asks why the 5 conditions portion of the application was not filled out by the applicant. Mr. Farr states that apparently the applicant chose not to fill out this portion. Mr. Cleasby states that he has been dealing with Mr. Hickey regarding this process. He adds that he understood that he was all set to build as he believed he had addressed all of the issues and gone through the process. Mr. Cleasby states that he has met with the selectmen who have already signed a document allowing him to build on this lot and has had permission to live in a trailer while he builds the home. He adds that he did speak to the building department a year ago regarding obtaining a building permit and he was just recently told that he needed a variance in order to get the permit. He adds that he has an approved septic design and has removed the current use status from the property and paid that current use tax. He notes that as far as he is concerned he has met all of the requirements in order to build. Mr. Cleasby states that he previously built another house on this road and did not go through this process. He adds that he believed that he had road frontage. Mr. Cleasby states that there is a letter from the selectmen. Ms. Smith states that this correspondence would be a part of the building department’s file.
As a response to the previous question on the form being filled out, Ms. Smith states that the guide book, which was approved by the board, states that an the applicant may either choose to write the answers or provide at the meeting. 
Mr. Pollock refers to the letter of denial from Mr. Hickey noting the August 2011 date. Mr. Cleasby states that the selectmen granted him permission to build on this property with the intent that it was going to be a year round home. He adds that he obtained a permit to live in a camper while building the house. 

Ms. Smith states that the applicant is here seeking relief from a zoning ordinance, any issue relevant to RSA 674:41 would need separate relief from either the selectmen or the ZBA. She states that the applicant has not applied for this relief through this board. She understands that the applicant will pursue this matter with the selectmen. She explains that this item does not have any bearing on the decision of the board tonight. She suggests that if there is any approval considered tonight; the approval be contingent with the language that RSA 674:41 must be met.  

Mr. Farr explains that RSA 674:41 is relative to the selectmen granting a waiver for emergency services on a Class VI road. He adds that this matter is not relevant to the ZBA. Mr. Farr states that, as requested by the applicant, the road frontage is the matter before the board tonight. 

Mr. Naleid asks if a Class VI road is different than a private road. Ms. Smith states that a Class VI road is a town public right of way that is discontinued/non-maintained. She explains that what meets the standard of a Class VI road is a road that is not maintained by the town; however, it is still a public way. She states that the road is not a private road and the town does not spend any money on the road.
Mr. Farr states that a private road may have a maintenance agreement through an association. He adds that a Class VI road is not owned by abutters; it is owned by the town. 

Ms. Smith states that a Class VI road is a town thoroughfare and any improvements or issues would be addressed with the selectmen. Mr. Farr states that the liability of the road falls upon the town; the town would need to grant permission for any type of improvements or work that needed to be done.  
Janet Clark states that this section of Old Mountain Road, the Class VI section, was closed after a vote at town meeting some time ago, making it subject to gates and bars. She adds that Marion Knox has researched this road. 

Mr. Farr states that Ms. Knox has provided a packet of information relative to the history of Old Pittsfield Road. He states that he has not reviewed the packet but notes that there are selectmen’s minutes included dating 1974-2000. He states that Ms. Knox has submitted this information to the board as she felt that the various properties along the road and the past history may have an affect on this case. He asks if the board would like copies made available for members to review. 

Ms. Smith refers to the NH roads laws, “The Hard Road to Travel”, and states that the terminology of gates and bars can be misconstrued. She states that this term does not mean to close the road; it is to temporarily gate the road off to allow for the crossing of cattle, or similar uses. She states that the gate would need to be open; it is not for gating the road with the purpose to block the road off or used as a barrier.
Mr. Pollock asks if the road is subject to gates and bars, would the road still classify as a Class VI road. Ms. Smith states that a Class VI road is not maintained by the town. Mr. Farr states that in his opinion the gates and bars term is an additional addendum that changes what is allowed on the road. Ms. Smith states that she does not have any documentation indicating that the road is subject to gates and bars nor the wording from town meeting. She explains that the classification of discontinuing a Class VI road, subject to gates and bars, sets up another item. She states that this may not affect Mr. Cleasby; however, may affect the public, in that if the road is formally discontinued, it gives rights to the abutters of the Class VI roadway to be able to use it and discontinues public access. She states that a road may be discontinued but the rights of an abutter to cross are not removed. Mr. Naleid states that a land owner would still always have rights to travel to the land; it would affect whether or not a public party could pass. 

Additional discussion continues relative to the information submitted by Ms. Knox. Mr. Naleid states that the board could continue and assume that the road has been discontinued and it is not open to the public for passage; therefore, this matter would not affect the case. Mr. Farr states that he feels it may affect him deciding the case because in terms of the public interest and hardship of the land, this may affect the frontage. He states that a public way area is just a Class VI road that is not to the road standards where a discontinued road may have more latitude regarding repairs and maintenance with less liability to the town. Mr. Farr states that his opinion with a Class VI road is that the road is “in waiting” meaning that the town could, at some point, reopen the road.
Ms. Smith states that in speaking with Ms. Knox, she indicated that the information provided is not relative to this property specifically; however, it may have some bearing on the case. 

Discussion ensues regarding the submitted information. Mr. Lavigne states that there could be applicable information regarding the classification on the road and it should be looked into. Mr. Lavigne makes a motion, second by Mr. Pollock, to continue the case to October 3, 2011, at 7:00 p.m. to allow further time to review new information.  
Mr. Farr states that since there has been some description relative to the proposal he asks if there is any additional information that the board would like. In addition, Mr. Farr requests latitude and asks if affected parties have any comments relative to the case. Ms. Clark states that an abutter did not receive notification, Mr. Brennan. Ms. Weaver confirms that abutter notification was sent to Brennan Trust. 
Ms. Clark notes that the selectmen and planning board each have files relative to the road, and usage of the road, from 13 years past and forward. She adds that there is some chronology from September 2006 relative to the activities and development on the road. She states that the chronology is from their attorney and it consists of some information that may have bearing on the case as far as work done on the road as well as permits. 

Mr. Lavigne asks if the Clarks are abutters to Mr. Cleasby. Mr. Clark replies that they believe they are abutters as the corner of their property is across the road from Mr. Cleasby’s property. Ms. Clark states that they did not receive any abutter’s notification. Ms. Weaver states that they were not notified as they were deemed to not be abutters. Mr. Clark states that they assume they are abutters. Mr. Farr states that he assumes that the Clarks are an affected party. Ms. Clark states that what happens on the road flows down the road into their pond. Mr. Farr states that would be an issue that makes the Clarks an affected party. He states that he would like to determine if they are or are not abutters.  

Further discussion is held regarding the additional information referred to by Ms. Clark. Ms. Smith explains that the board would need to accept the document and have it entered into the record. Ms. Smith states that by looking at the Clark’s information, it appears it is a letter from one property owner’s attorney to the board of selectmen stating the property owner’s concerns. Ms. Smith states that she is not sure if this is an open or closed legal case or if there is any pending legal issues between the parties. Ms. Clark replies no. Ms. Smith states that once this document came to the town hall it became a public document and the members could receive copies of it. Mr. Naleid states that there is concern from an affected party and their attorney.  
Ms. Smith states that the Clarks are not direct abutters; however, she refers to the definition of an abutter and states that the Clarks are abutters for purposes of receiving testimony only and not for purposes of notification as abutters shall include any person that can demonstrate that their land will be affected by the proposal under consideration. Mr. Farr states that the Clarks are an affected party. 

Mr. Farr asks if the board would like copies of the Clark’s information. Members are not interested; the motion stands as directed.  

Motion passes unanimously; 5/0.

Ms. Lane and Mr. Pender return to the board. 

Ms. Lane states that it may be necessary for the board’s attorney to be present at the next meeting.  
Correspondence 

All correspondence is reviewed. No action is required.  

Other 

A discussion is held regarding legal fees and the board’s recourse, if any. Ms. Smith explains that the planning board has the authority and, in most cases, conducts peer reviews of information received from applicants. She states that the ZBA now has this authority. Sometimes legal feedback is requested and obtained and fees are passed onto the applicant through established escrow accounts. 

Adjournment

Mr. Pender makes a motion, second by Ms. Lane, to adjourn. Motion passes unanimously at 7:59 p.m. 
Respectfully submitted

Lisa Fellows-Weaver

Board Secretary
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