Town of Northwood

Zoning Board of Adjustment 

March 28, 2011


Chairman Bruce Farr calls the meeting to order at 7:00 p.m. 
PRESENT: Chairman Bruce Farr, Vice-Chairman Roy Pender, Robert Bailey, Tom Lavigne, Nona Holmes, Alternates Jean Lane, Doug Pollock, and Curtis Naleid, Board Administrator Linda Smith, and Board Secretary Lisa Fellows-Weaver.

VOTING MEMBERS: Bruce Farr, Tom Lavigne, Robert Bailey, Roy Pender, and Nona Holmes.
MINUTES
Mr. Lavigne makes a motion, second by Ms. Holmes, to approve the minutes of February 28, 2010, as written. Motion passes unanimously; 5/0.

Continued Case #11-01: Michael McMahon, North River Lake Rd. Map 233; Lot 6. Applicant is seeking a Special Exception for Article VII, Section (C)(3)to permit construction of single family residence on an existing lot of 1.78 acres, where 2 Ac. is required; also, seeking a Variance to Article IV, Section (B)(1)(b)(2) to construct a single family residence with no road frontage, as it is a private road. 

Attorney Dennis Vachon is present along with Peter Landry, surveyor, and applicant Michael McMahon. 

Mr. Farr welcomes all back and explains that the board left off last month with discussions regarding RSA 674:53. Mr. Farr recalls that Atty. Vachon was explaining that RSA 674:53 was applicable to split the lot into two. Atty. Vachon agrees and adds that the board was going to obtain legal counsel. Mr. Farr replies that the board has received legal counsel and he reads RSA 674:53(I). 
Mr. Farr states that the lot was 2.11 acres and there was a boundary discovered between the Town of Nottingham and the Town of Northwood. He asks the applicant (referring to RSA 674:53(I), which includes lot size) why does this not nullify 674:53 in this situation? Mr. Farr states that Northwood has had 2 acres as a lot size since 2001, to activate 674:53 in 2011 it would go against Northwood’s lot size requirement, which makes the statute not applicable for this case.   
Atty. Vachon states that in 1960 the lot was created; it was 1.78 acres in Northwood and 0.33 acres in Nottingham. He explains that Nottingham allowed the portion in Nottingham to be a buildable lot so that lot is no longer in play. Mr. Farr replies that Nottingham allowing one fraction to be built on does not make this a buildable lot in Northwood; it does not subdivide the lot off of the main 2.11 acre lot. Atty. Vachon replies that there is no need for a subdivision because the statute from 1989 provides that the town boundary can be a lot line. Mr. Farr adds “unless it affects lot size”. Atty. Vachon states that this did not affect lot size in Nottingham. Mr. Farr states that it affected lot size in Northwood and creates a substandard lot. Atty. Vachon states that this was after-the-fact and when it comes time to appear before the ZBA there is no longer land in the two towns, there is only land in Northwood. He adds that RSA 674:53 no longer applies as the land in Nottingham is gone; there is no longer land in the two towns as the land in Nottingham belongs to a third party.   
Mr. Pender questions that RSA 674:53 no longer applies, which is what allows the process of making the lot into two lots because of the town boundaries. He adds that he believes that the Town of Nottingham also has a two acre lot size requirement. 
Atty. Vachon states that Nottingham has had zoning since 1967 and considers the portion of the lot in Nottingham to be a pre-existing lot and therefore, grandfathered. He adds that Northwood does not have a grandfathered provision but has a special exception provision to make it constitutional. Mr. Farr states that if the lot qualifies for a special exception, then the lot must exist prior to 2005. Atty. Vachon agrees. Mr. Farr states that this lot did not exist as 1.78 acres before 2005. Atty. Vachon replies that the lot was created in 1960 when it was deeded to the previous owner. Mr. Farr refers to his notes and states that when the lot was created in 1960 the lot was 2.1 acres with an unclear boundary line between the towns of Nottingham and Northwood. Atty. Vachon states that in 1960 the person did not know what size the lot was because it was not surveyed and the deed states that it is 1.3 acres, not 2.1. Mr. Farr states that it is still noted as one lot, not two lots. Atty. Vachon replies that the law was unsettled at that time and there were differences of opinions between attorneys as to whether or not the boundary between the towns could be considered a lot line. He notes that this ambiguity was clarified by the legislature in 1989 when it said that a boundary line between towns can be treated as a lot line. Mr. Farr adds “unless it affects lot size” in the adjoining town. Atty. Vachon continues and states that the Town of Nottingham said that the lot is a pre-existing lot, is grandfathered, therefore, the portion in Nottingham is buildable and they issued building permit for a 0.33 acre lot. 

Mr. Farr states that he is not sure that this is relevant to the board; however, there was a buildable lot of 2.11 acres up to that moment and the applicant took off 1.7 acres in violation or by misreading the state statute, 674:53. Atty. Vachon disagrees as he does not believe there was any misreading of the statute at all as the statute allowed Mr. McMahon to make a choice, he could either treat the lot as one lot and develop it or to treat it as two lots. Mr. Farr states that he disagrees with Atty. Vachon’s interpretation. 

Mr. Farr states that he has reviewed the deed and Parcel “B”, which is described as 2.1 acres, may have been a buildable lot in Northwood. He explains that in 2010, Fanjoy transferred the deed to McMahon and it was conveyed as one parcel on one deed. Mr. Farr states that in 2011 the 2.11 acre lot was split off to a 0.33 acre lot in Nottingham and a 1.7 acre lot in Northwood; it was never subdivided and according to RSA 674:53 the lots cannot be considered two as it would affect matters of lot size in the adjoining municipality, Northwood. 

In addition, Mr. Farr states that the septic plan that he reviewed noted that the Northwood section was considered in order to allow the septic system to be on the 0.33 acre Nottingham lot and the well radius needed to be considered to be allowed in order to allow the 0.33 acre Nottingham lot to be buildable. Mr. Farr states that as he reads RSA 674:53 splitting as two units is not applicable and would require the subdivision process; therefore, the special exception request on this lot does not quality.  
Mr. Bailey states that when Cook made a deed out to Fanjoy there was only one deed and the size of the lot must be contained in that deed. He adds that when the lot was re-surveyed in 2008, the surveyor ended up in Nottingham to fit the deed. He states that there never were two deeds of two lots as the surveyor only found one deed. He adds that many times boundary lines are lost. He states there never was a subdivision. In order to have a subdivision, there needs to be two lots and there will then be two deeds.
Ms. Smith provided a copy of the 2010 Fanjoy warranty deed. Mr. Farr reads the deed and states that the total acreage over two towns is 2.11 acres. He states that the deed shows one parcel. 

Mr. Pender states that this is a 2.11 acre parcel that traces back through 1960. He states that because of 674:53(I), the ordinances in Northwood states that the lot is 2.11 acres and the lot has never been subdivided by the Northwood Planning Board. 

Mr. Lavigne states that the applicant is requesting a special exception to obtain relief. He states that per RSA 674:53, the relief would not be necessary, if the lot had not been considered to be two lots. He adds that if the lot had remained one lot, the applicant would not be here so he feels that the special exception need was created by the applicant. Mr. Pender concurs. 
Atty. Vachon refers to the Fanjoy deed and states that the legal description does state that the lot is 2.11 acres; it also states that 1.77 acres is in Northwood and 0.33 acres in Nottingham. Atty. Vachon states that there has never been more than 1.78 acres in Northwood. He states that since 1960 there has been only one lot in Northwood of 1.78 acres. Mr. Pender agrees. 

Atty. Vachon states that the board has no jurisdiction over what is in Nottingham, only of what is in Northwood. Mr. Farr respectfully disagrees and continues and states that there may be no jurisdiction over the Nottingham section; however, if there is a contiguous parcel and the other portion affects Northwood; it will have an affect on Northwood. 

Atty. Vachon states that if it is the board’s position that the applicant should have sought a subdivision, he respectfully disagrees as there is no need for a subdivision due to the mechanism noted in RSA 674:53, which allows Mr. McMahon to consider the lot as two parcels, which he did. Mr. McMahon went to Nottingham and Nottingham issued a building permit on .33 acres as they consider the 0.33 acre lot to be a pre-existing, pre-zoning, grandfathered lot. 

Atty. Vachon states that there is still only one lot in Northwood that is 1.78 acres. Mr. Farr disagrees. Atty. Vachon states that in Northwood zoning does not have a grandfathered provision that would apply to this lot. He adds that it does, however, seek to mitigate the harmful affects of the fact that it does not have this provision by having a special exception for lots of two sizes, one of which is lots under 80,000 sq. ft., which is why they are asking for relief under the special exception. He stated that it is their belief that they are entitled to that relief. 

Ms. Smith refers to the deed. Mr. Farr notes that he has cited the deed in that it states that the lot consists of 2.11 total acreage. Ms. Smith states that it also notes that it is one parcel and dated 2010. Mr. Farr does note that the deed does reference a certain parcel or tract of land. 
Mr. Farr states that Atty. Vachon has stated that they qualify for a special exception according to the town’s ordinances. Mr. Farr states that there has been discussion heard at the meeting they do not qualify for a special exception, as it is. 
Mr. Pender makes a motion, to deny the special exception based on the fact that this lot was just created (recorded) in 2010, after the zoning regulation would come into affect, based on how he (Attorney Vachon) understands RSA 674:53. Mr. Lavigne seconds the motion. Mr. Farr states that he has some difficulty with the motion as stated as he is not sure as to when the lot was created; however, he does agree that the lot (1.78 acres) was not created prior to 2005. He adds that he is not sure that there are two lots existing at this time. Mr. Roy states that he is not clear if there are two lots either. Mr. Pender states that the lot (1.78 acres) is being created based on the applicant's last passage of the deed, which is actually 2011. 

Ms. Holmes asks if there are two separate deeds and Mr. Bailey replies he asked that and there are not two deeds. Attorney Vachon states that there are two deeds now as there is a third party that owns the 0.33 acres. Mr. Bailey notes that this is after the fact. Mr. Farr adds that there was no subdivision process. Mr. Bailey asks Attorney Vachon how they can do this without a subdivision. Attorney Vachon asks where the ZBA gets the authority to say that a subdivision was required. Mr. Farr replies that the applicant needs the authority to split the lot; not the authority not to split the lot. Mr. Farr adds that if he agrees with RSA 674:53, then he has the authority to split the lot, then he has the two deeds. If he does not have the authority under RSA 674:53, then there must be permission granted through the subdivision process to split the lot. 

Mr. Pender states that he would like to correct the date to 2011 as he notes that the date of recording was January 6, 2011, so the .33 acre lot was recorded at that time and until the time of recording there was one lot of 2.11 acres; at the time of recording it was diminished to 1.78 acres, which has brought the applicant before the ZBA tonight. 

Mr. Lavigne states that he does not object to the modification.

Mr. Farr states that this is now clear to him as the ordinance for a special exception requires the lot to be existing, prior to December 31, 2005. 

Motion re-read with correction of date: To deny the special exception based on the lot being created (recorded) by the applicant on 1/6/11, after the date noted in the regulation (prior to December 31, 2005).

Roll Call Vote:

Nona Holmes – No

Robert Bailey – Yes

Tom Lavigne – Yes

Roy Pender – Yes

Bruce Farr – Yes 

Motion passes; 4/1.

Atty. Vachon motions to amend his application to request a variance on both articles; lot size and road frontage, Article IV, Section (A)(2), minimum lot size,  as well as Article IV, Section (B)(1)(b)(2) road design standards. He explains that the reason why he is requesting this is because of the situation that ultimately there is no use for this land, which would constitute a taking. He states that he will give the board the opportunity first, under the standards of the statute that defines hardship requests.  
Mr. Lavigne states that the case has been published for a special exception and for one variance. Ms. Smith states that there is no application for lot size and the board cannot consider that portion tonight. Mr. Lavigne states that the board can entertain the variance request for Article IV, Section (B) (1)(b)(2) for no road frontage. He adds that he does not believe that the board can proceed further on another request for another variance as it needs to be posted. Atty. Vachon states that they have applied for a special exception under the same portion of the statute and same property. He states that he is only asking for the board to amend the request based on the fact that the board denied the special exception.  
Mr. Farr states that as chairman and with the board’s permission, he is going to deny that request as he feels that is not amending the request; it is a substantial and significant change and should be advertised and noticed as a separate application. Mr. Farr states that he will review the variance that was noticed. 
Variance for Road Frontage
Mr. Farr asks where the lot is. Atty. Vachon replies that the lot is 1.78 acres and is located on North River Lake Rd., in Northwood. 
Mr. Farr states that he would like to state his opinion. The applicant has said that the lot is 1.78 acres and was split off or subdivided from the original 2.11 acre lot. Mr. Farr states that he would like to see the subdivision plan that says that this is a subdivided lot of record. If the board does not want to see the plan he is okay with that. Mr. Farr adds that for him to act as an individual and whether or not this is on a private road, we need to know where the lot is and how big it is, and how it was created. He states that he sees the lot as a 2.11 acre lot. He would like to know the boundaries, the deeds, and that someone (in Nottingham) signed off that we have an existing lot. He states that this is still on a private road but he would like to know how big the lot is. He does not see the lot as 1.78 acres according to the deeds he has in front of him.     

Discussion is held regarding if there is ample information to proceed or if the variance should be continued. Mr. Pender states that there may be another request for a variance forthcoming and it may be easier to consider the current application. Mr. Lavigne feels that there is ample information to proceed. Mr. Bailey agrees. 

Atty. Vachon proceeds with the variance request and states that he is representing Mike McMahon, owner of Map 233; Lot 6 consisting of 1.78 acres in Northwood. He states that they are requesting a variance from Article IV; Section (1)(B)(2) of the Northwood Development Ordinances to permit a building permit to be issued for the construction of a single-family residence on a private road shown on the 1981 Northwood roads map without requiring the road to meet or to be upgraded to NHDOT standards for rural subdivision streets. 

Criteria  
1. Granting the variance would not be contrary to the public interest.   

Atty. Vachon states that the granting of the variance would not be contrary to the public interest because if the variance is not granted, the property would be land locked and the owner will not have a reasonable use of his property. The lot has been taxed as a buildable lot and the construction of a residence would add to the town’s tax base. The road in question has been used by the public to access lake front lots since the 1940’s. He adds that allowing the property owner to utilize the private road to access the property would not alter the essential character of the neighborhood or threaten the health, safety, or general welfare of the public. 
2. The use must not be contrary to the spirit of the ordinance. 

Atty. Vachon states that the use is not contrary to the spirit of the ordinance because road frontage requirements are intended to prevent overcrowding and to ensure safe access to property. This lot has 435 ft. of frontage on a private road that is shown on the 1981 Northwood roads map with the ordinance only requiring 150 ft. of frontage on such a road. The variance seeks a waiver of the additional requirement that the road “meets or is proposed to be upgraded to the NHDOT suggested minimum design standards for rural subdivision streets”. Atty. Vachon states that allowing the variance will not result in overcrowding or alter the residential character of the neighborhood. He adds that allowing the variance would not threaten the public health, safety, or welfare because the road is already being used by numerous households to access their properties. He adds that allowing one more user will not result in unsafe traffic conditions when the owner is accessing the property. 

3. Granting the variance would do substantial justice. 
Atty. Vachon states that they believe that granting the variance would do substantial justice because the only access to this lot is via private road. Many lots in town are accessed by private roads including several on this particular private road. Atty. Vachon states that this board has allowed numerous property owners to build on private roads in Northwood since enactment of the requirement that the road meet or be upgraded to state standards. He adds that the public would not benefit from denying the owner a reasonable use of his property. 
4. The proposed use would not diminish surrounding property values. 
Atty. Vachon states that the proposed use is for a single family residence on this lot, which is in character of the neighborhood. He states that at 2,000 sq. ft. of finished living space, the proposed dwelling is slightly larger than the recently built abutting home immediately across the town line in Nottingham. 

5. Literal enforcement of the provisions of the ordinance would result in an unnecessary hardship to the owner. 
Atty. Vachon states that there would be an unnecessary hardship to the owner because the special conditions on this property that distinguish it from other properties in the area are as follows:
a. It is the only remaining lot in the Town of Northwood with road frontage on North River Lake Rd. capable of being developed without the need of subdivision approval or a variance of the minimum road frontage requirements.
b. Atty. Vachon states that all other lot owners have road frontage on a town or state road or enjoyed the benefits that are being sought by the property owner in this case.

c. Atty. Vachon continues, owing to these special conditions of the property:
1. Atty. Vachon states that no fair and substantial relationship exists between the general public purpose of the ordinance and the specific application of that provision to property because the purpose of this ordinance is to ensure safe access without creating hazardous conditions or potential traffic hazards. He explains that it would be a financial burden on the owner to require the owner to upgrade the road to minimum standards when the road is already being utilized by others and when similarly situated property owners on that road have not been required to do so. The purpose of the ordinance is to ensure that before any significant increase in usage on a private road is allowed that the road is in a condition to be able to safely accommodate that significant increase in usage. The purpose of the ordinance is not to place the responsibility for upgrading the road on the last property owner seeking to build.  
2. As far as the proposed use is a reasonable use, Atty. Vachon states that it is their position that the proposed use of the property is consistent with the uses of surrounding properties and that is single-family residences. He adds that the lot has more than enough frontage on the pre-1981 private road to prevent over crowding and ensure safe access to the property without creating any traffic hazards. In fact, Atty. Vachon states that the Town of Nottingham maintains the road in front of a portion of this parcel as part of its emergency access responsibilities. 

Atty. Vachon reads the ordinance, Article IV(B)(1)(b)(2). He states that there is a point that this provision was enacted and why it does not apply to this case.  Atty. Vachon states that it is clear that what the article is addressing is a significant increase in the usage of the road such as a subdivision. He states that they are not talking about a subdivision and they are not trying to use this road as an arterial road to access a parcel of land that is subdivided into numerous lots. He explains that the proposal is to use the existing lot of record for the construction of one single-family residence.  

Ms. Smith replies to Atty. Vachon’s comments. She states that concern over the language in the regulation has been mentioned in the past. She states that some of the wording was added later to the original ordinance language. However, private road subdivisions are not allowed in Northwood, therefore Atty. Vachon’s argument does not apply. 

Ms. Smith states that the denial of the special exception by the board is based on the deeds they reviewed and the special exception could not be granted because the regulation states the date of “prior to December 31, 2005.” The board agrees that this was one 2.11 acre parcel in 2005. She adds that the board is taking no stand as to whether there was a separate lot created in 2011. She expresses concern with the fact that should the board act on this portion it could imply that the board is agreeing there is a 1.78 acre lot. She suggests continuing the case and to seek legal advice on the lot size and the case could be heard parallel with a new application next month. She mentions that a site walk can also be done. 
Mr. Lavigne states that he believes whether the lot is 1.78 or 2.11 acres the road frontage issue would still need to be considered by the ZBA. 

Mr. Pender makes a motion, second by Mr. Lavigne, to continue this case to the next meeting, April 25. He requests to seek legal counsel to determine if this is an acceptable road. He adds that he would like to have the lot size issue straightened out prior to making any decisions on the road frontage. Mr. Lavigne asks if the case is continued, the continuance would be specific to the variance on the current submitted application only. Mr. Farr replies yes. 
Motion passes unanimously; 5/0.
Mr. Pollock, Mr. Naleid, and Ms. Lane return to the table for further discussions. 

INTERNAL BUSINESS 

Ms. Smith provides an adjusted application form with revised information relative to requests to visit properties that the board has received an application for appeal. After discussions, Mr. Pender makes a motion, second by Mr. Lavigne to approve the adjusted application form for visiting property, as presented. Motion passes unanimously; 5/0.

CORRESPONDENCE
Office of Energy and Planning Spring Conference registration information is provided to member/alternates. Updated Northwood Development Ordinances are also provided.  

ELECTION of OFFICERS

Mr. Lavigne makes a motion, second by Mr. Pender, to appoint the current serving officers for 2011. Motion passes unanimously; 5/0.
ADJOURNMENT 

Mr. Pender makes a motion, second by Mr. Pollock, to adjourn at 8:30 p.m. Motion passes unanimously; 5/0. 

Respectfully submitted

Lisa Fellows-Weaver

Board Secretary 
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