Town of Northwood

Zoning Board of Adjustment 

February 28, 2011


Chairman Bruce Farr calls the meeting to order at 7:00 p.m. 
PRESENT: Chairman Bruce Farr, Tom Lavigne, Nona Holmes, Alternates Doug Pollock and Curtis Naleid, Board Administrator Linda Smith, and Board Secretary Lisa Fellows-Weaver.

VOTING MEMBERS: Bruce Farr, Tom Lavigne, Nona Holmes, and Alternate Doug Pollock.
ABSENT: Vice-Chairman Roy Pender, Robert Bailey, Alternate Jean Lane

MINUTES
Ms. Holmes makes a motion, second by Mr. Lavigne, to approve the minutes of September 27, 2010, as written. Motion passes unanimously; 4/0.
Case #11-01: Michael McMahon, North River Lake Rd. Map 233; Lot 6. Applicant is seeking a Special Exception for Article VII, Section (C)(3)to permit construction of single family residence on a pre-existing lot of 1.78 acres, where 2 Ac. is required; also, seeking a Variance to Article IV, Section (B)(1)(b)(2) to construct a single family residence with no road frontage, as it is a private road. 

Attorney Dennis Vachon is present representing Michael McMahon who is unable to attend. A letter of authorization has been provided and is read by Mr. Farr. Also in attendance is Peter Landry, surveyor. 

Letter of denial is noted in the file. Mr. Farr confirms that all abutters have been notified and no correspondence has been received. The application is deemed complete. Abutters are acknowledged in attendance.  

Mr. Farr explains that there are two separate items and the special exception must be met in order to proceed forward with the variance. He states that the variance is the burden of the applicant to prove and then the board can use their judgment. 
Atty. Dennis Vachon states that this lot is on North River Lake Road and was created in 1960. He states that the lot had been assumed that it was all in the Town of Northwood; however, this was not accurate as the survey, completed by Pohopoek in 2008, determined that a portion of the property was situated in the Town of Nottingham. He states that the owner of the property built a dwelling on the property in Nottingham and conveyed it to a third party. He no longer owns the property. He explains that what is left is a parcel in Northwood that is 1.78 acre instead of 2 acres. Atty. Vachon states that they are seeking a special exception as the parcel is less than two acres and two acres are necessary in order to have a building permit to build on this lot. 
Mr. Lavigne asks how far this lot is from the water. Atty. Vachon replies that it is his understanding that part of the property is within 250’ from North River Lake.

Peter Landry provides a full copy of the recent septic plan. He states that this is a revised copy, completed by Pohopek, and has been approved February 16, 2011. Mr. Landry refers to a 250’ shoreland reference line passing around the front of the house and states from that reference line 250’ away is North River Lake. 

Mr. Lavigne asks if there is another property between the lot and the lake now owned by someone else. Atty. Vachon replies yes and he notes it has been built on. 

Mr. Lavigne states that a portion of the lot must conform to the shoreland rules. Peter Landry replies that this lot was purchased with a state approved septic and at that same time a shoreland permit was obtained as well. Mr. Landry notes that the proposed house design has been changed; it is now smaller and is a 3 bedroom instead of a 4 bedroom. The home has been cantered to allow views of the lake and has been pulled back away from the reference line. He states that the home is still within the 250’.  

Mr. Lavigne asks about the process and which item the board will be addressing first. Mr. Farr replies that the special exception is listed first and he will begin with that item. 

Mr. Lavigne asks if there is anything on the lot. Atty. Vachon replies that the lot is mostly field and is vacant. He provides pictures for the board to review and explains the layout of the lot and surrounding area. 

Mr. Pollock asks about the driveway location and the existing culvert. Atty. Vachon states that the proposed driveway leads out onto North River Rd. Mr. Landry explains that the culvert is draining across the street, towards the lake and away from the lot. 
Mr. Pollok states that there is a note regarding the lot being taxed as a buildable lot. Atty. Vachon replies that the assessed value is $80,000. Mr. Farr states that does not necessarily constitute a buildable lot just because it is taxed as a buildable lot. Atty. Vachon replies that taxing a lot that is not buildable is not fair or equitable. Mr. Farr states that there is case law established not giving any pre-existing status as a buildable lot for the future. Atty. Vachon agrees.  

Mr. Lavigne reads the criteria for a special exception. 

C. Non-Conforming Lots

(3) 
Dimensionally nonconforming lots which were created or


existed prior to December 31, 2005 and which contain less than 80,000 square feet may be developed without compliance with the requirements established by Section IV(B)(2) of this ordinance for lot size if granted a Special Exception by the ZBA. The ZBA shall grant the Special Exception only if the following conditions are met (Rev. 3/08): 

(a) septic systems shall be located 75 feet or greater from open drainage or surface water, 50 feet or greater from hydric B soils, 75 feet or greater from existing wells; and septic systems must meet all other setback requirements set by the New Hampshire Department of Environmental Services, unless a waiver has been granted by the appropriate state regulatory agency; and,
(b) the well protection radius shall be 75’ or greater and may not

     extend beyond the building setback on an adjoining lot. (Rev. 
     3/06) 

(c) all other dimensional requirements shall be met. (Rev. 3/08)

Curtis Naleid states that he is an abutter separated by a 50’ right of way. He expresses concern regarding the septic being 75’ or greater from surface water open drainage. He states that he believes that this lot was subdivided last year from a 2 acre parcel. Atty. Vachon states that the lot was created in 1960 and has not been subdivided. He states that there were two lots created, one in Nottingham and the other in Northwood. Atty. Vachon reads RSA 674:53(I). He explains that when this lot was created in 1960, part of the lot ended up being in a different town than Northwood, that part is a separate lot by state statute. He states that Northwood was the larger lot and it was assumed that the entire lot was in Northwood. The survey done in 2008 determined that there was a portion of land in Nottingham. Mr. Farr asks how big the entire original lot was and Atty. Vachon replies he believes it was 2 acres. Mr. Farr states then there was a portion split off and Atty. Vachon replies yes. 

Mr. Farr asks when Northwood began to require 2 acres. Ms. Smith replies in 1968. Atty. Vachon states that there was no zoning until March 13, 1968. 
Ms. Smith states that this is not what she understood the application was going to be when it was submitted. She states that Dave Hickey, building inspector and code enforcement officer, reviewed this application some time ago. She states that Mr. Hickey did contact her this month regarding this application and expressed concern whether or not the lot was in Northwood and Nottingham. She states that it is her understanding that it was determined by the survey that there were two tracts of land, running parallel on one deed, not the determination being presented tonight. She states that this is new information being presented. She had thought it had been already determined that there were actually two tracts and now Atty. Vachon is stating that this is one lot. She states that this now raises some additional issues. She explains that she understands the statute to mean that if the land in the other town is needed to meet the zoning and there is an existing house this is creating a subdivision outside of the planning board. 
Atty. Vachon states that the issue of the boundary line is no longer relevant because the party no longer owns both tracts. Ms. Smith asks how the lot was conveyed without a subdivision. Atty. Vachon states that no subdivision was required. 

Atty. Vachon states that no portion of the lot was split off because there was no subdivision done. What occurred was by operation of law; two lots were created instead of one and because of the boundaries between the two towns, they in erffect created two lots. Atty. Vachon states that the scenario that this statute contemplates and the provisions of land being in another town, no longer applies as the applicant no longer owns the land. He adds that Nottingham allowed the lot to be built upon and the land was conveyed separate and apart from the land in Northwood. 

Mr. Lavigne asks how big the portion of the lot that went to Nottingham because it was in Nottingham. Atty. Vachon replies that it was .33 acres. Mr. Lavigne asks if the lot was combined with anything else in Nottingham. Atty. Vachon replies no. Mr. Lavigne states that the lot was then developed, a house was then built on it, on it .33 acres, and by someone separate than what owns the lot proposed today. Atty. Vachon replies yes. Mr. Lavigne states that when it was determined that the lot was in Nottingham, the Nottingham lot was sold off. Atty. Vachon states that this occurred in 2010. Mr. Lavigne asks if the Town of Nottingham issued a permit and Atty. Vachon replies yes and the house was built. 
Curtis Naleid provides a copy of the deed of the Fanjoy property and explains the property as two parcels; parcel “A” is the homestead and “B” is the lot in question. He also states that it is important to continue reading the entire RSA 674:53. He explains that this can be looked at as two separate lots and if it is to be looked at that way before anything can be done with it, both town building inspectors need to communicate and make sure that both town regulations have been met. He states that according to the RSA the Town of Nottingham should have contacted the Northwood building inspector for compliance. 

Mr. Farr reads the deeds provided. 
Atty. Vachon states that Mr. Naleid is correct in stating that parcel “B” is the lot in question and this application does not involve parcel “A”. He states that irrespective of the legal description in the deed, because the town boundary line was within the parcel, the legal description does not control the state statute, the land affected by the boundary line controls.

Ms. Smith states that it is her understanding that there was a determination that there were two tracts of land and the other had been conveyed; however,  not that it was based on this statute but on the fact that there were two tracts running simultaneously on one deed. She states that she wants the board to understand that the building inspector did contact her and the reason was due to the fact that this application was previously denied when it came forward as all one tract of land. She states that a letter was sent to Nottingham because originally a building permit had been applied for in Northwood and there was never any receipt from Nottingham. 

Ms. Smith states that she does not read the statute as it is being presented tonight. She states that the separation by the municipal boundary can still satisfy both town’s regulations than it is not an issue; not for the purpose to meet with ZBA. She states that it is stated that it is for the purpose that it can meet the regulation.  

Mr. Farr states that he is trying to understand this issue. He states that in 1960 there was one piece of land, listed in the deed as two parcels. Parcel “A”, the Nottingham parcel, is built on in 2010 and then conveyed. Atty. Vachon states that there was two pieces of land by the state statute but by legal description in the deed it is one piece of land. Mr. Farr states that there is one deed, lot is taxed in two different towns, depending which parcel. He clarifies that there are two towns, one deed, one owner, two different tax bills. He adds that the owner in 2010 sold the parcel in Nottingham, parcel “A”. Atty. Vachon adds that the owner got a permit, built a home, and then sold it to a third party. 

Mr. Naleid refers to the Fanjoy’s deed and refers to a parcel “A” and a parcel “B”. He explains that parcel “A” is still owned by Russell Fanjoy and the house is on the lake. Mr. Naleid adds that parcel “B” in the deed was a 2 acre portion of land, with part of that in Northwood and part in Nottingham; parcel “B” is what this application is addressing. Mr. Farr states that parcel “B” is still a split town lot.
Mr. Pollock asks how the zoning applies at this time. Atty. Vachon explains that the Supreme Court has clarified this issue. He states that when there is a parcel of land in two towns, the town regulations do not control what happens in the other town. He states that Nottingham determined that this lot was a pre 1967 lot of record and therefore buildable with the only requirement to meet state approvals for well and septic. These requirements were met and they were granted a permit to build on the lot. Atty. Vachon states that now that this has happened, the land owner had two towns to address and met with both. He states that Nottingham accommodated him first and he then built there. Now he owns 1.78 acres in Northwood and does not own land in both towns as the land in Nottingham is now sold. Atty. Vachon states that the owner acquired the lot from the Fanjoys. 

Atty. Vachon provides a larger copy of the survey for the board to review. Mr. Farr asks the lot size of parcel “A” and Atty. Vachon replies 0.49 acres and notes that this lot is in Northwood. General discussion of the area is held. 
Ms. Smith provides a copy of a letter dated May 2010, sent to Peter Landry referencing 674:53(I). The letter stated that the land in Nottingham must be used as a part of the proposal for a building lot to fulfill the regulations or the building permit will not be approved and he was deferred to the zoning board. 

Ms. Smith states that she does not understand how this allows a lot to be subdivided without two town planning boards approving a subdivision. Atty. Vachon states that state law says that there is no need to subdivide and it can be considered as two separate lots. Ms. Smith reads the RSA further and notes that it does state that both planning boards must be granted approval over the plat or plan. She adds that when a boundary can be ignored it is for the purpose of sighting a building or permit relative to where it is on the lot line. Ms. Smith states that this is creating two separate developments, and conveying the land as a separate deed would require a subdivision. 
Atty. Vachon states that this is not correct. He states that this would mean that the owners and bank created an illegal subdivision and they no longer own the property. He adds that the owners did acquire title insurance at the closing and all involved believed that this is a separate lot of record. He states that there was no need for a subdivision approval. He explains that the statue no longer applies to this situation because Nottingham already accepted the portion in Nottingham as a buildable lot of record and allowed them to build.
Ms. Smith states that the board could assume Nottingham understood that the portion in Northwood was not going to be developed. Ms. Smith expresses concern with the fact that she has told the building inspector that it was determined that there were two separate tracts and that the tract in Nottingham was conveyed by deed based on an original deed separating it as a lot. She did not understand that this is how this was conveyed and she feels responsible for relaying inaccurate information to the building department. She adds that the building inspector feels that Northwood does not see the proposal in the same manner. She states that she is concerned with the fact that the building inspector has made a determination and the denial of the permit did not receive the correct information. She notes that the building inspector does not agree with Atty. Vachon’s interpretation. 

Ms. Smith explains that the planning board can have outside professionals review and make a determination for them and the courts are now allowing the ZBA this same privilege. She states that if the ZBA asks Atty. Vachon to put his interpretation in writing, then the ZBA can take that professional opinion and have their attorney review it, at the applicant’s expense. Chairman Farr states that the board will incur the cost of the legal review. She also suggests a continuance to allow the building inspector to understand what is being presented. 
Mr. Farr states that he would like to have the board’s counsel review the material. Ms. Holmes states that there is a legal deed existing. Atty. Vachon states that the deed is for the entire parcel. He explains that when the building inspector made his decision in May 2010, at that time the applicant for the permit owned all of the parcels. He states that Northwood required that the entire lot be used for the building and there was a different response received in Nottingham where he could build on the portion in Nottingham. Atty. Vachon states that the land owner built in Nottingham and sold the land and only owns the piece in Northwood, which is why they are requesting a special exception due to the lot size, less than 80,000 sq. ft. per statute. Atty. Vachon states that they will show the board that the lot meets certain conditions to be granted a special exception. He adds that the issue raised in the May 2010 letter is no longer relevant as the client only owns the land in Northwood. 

Mr. Farr states that he wants to know if Mr. McMahon has consciously created a substandard lot. Atty. Vachon states that what happened was in 1960 when the lot was conveyed in two pieces it was because of the boundary line through it. Atty. Vachon states that opinions do not matter, they must meet the requirements for the special exception. 
Ms. Smith states that the board needs to know if this lot is a lot of record. She believes that this does relate in that sense. She states that there have been similar issues that occurred and deemed to be conveyed without planning board approval and needed to come back through this process. She refers to RSA 674:53 (IV) and states that she feels that approval is necessary for the two planning boards involved to create this as a separate lot in order to convey the lot by deed. Atty. Vachon states that they are not requesting planning board approval; they are here for a special exception for an undersized lot. He adds that this has nothing to do with item (IV) in the RSA. He states that the fact that the lot was created being in two towns means that it was not necessary for subdivision approval; the statute treats this as two separate lots. 
Mr. Lavigne states that if the owner had not created the lot by itself he would not need a special exception if he still owned both lots. Atty. Vachon replies yes. Mr. Lavigne states that by breaking the lots the applicant created the need for the special exception. Atty. Vachon states that is not correct. Mr. Lavigne asks if the applicant owned both parcels and there was no building on the Nottingham lot, then the applicant would be over the 2 acre minimum. Atty. Vachon replies and states that there was a time when he owned both but does not now. 
Atty. Vachon states that the special exception ordinance still exists and if they meet the special exception requirements they are still entitled to it. He adds that the ordinance is silent on this issue and the ZBA is bound to follow strictly the requirement of the ordinance when it comes to the special exception.  

Mr. Pollock asks when the house was built. Atty. Vachon replies 2010. Mr. Pollock asks if Nottingham determined that it was a part of the lot. Atty. Vachon states that the septic design states that the lot was determined to be a pre 1967, lot of record. 

Ms. Smith expresses her concern regarding the information that the building inspector had. She states that he may have looked at the information and denied it based on his review and therefore, may need to re-review it. This may then be an appeal from an administrative decision. She states that she does not feel that the building inspector understood that the portion of the land in Nottingham was not a part of this lot originally because when they spoke, she understood that it was determined that it was two separate, two legal tracts. She notes that the assistant was reviewing the application and was concerned that this was not a part of the original piece. 
Mr. Lavigne asks if the chairman is unclear as to the legality of the case and needs to consult the board’s counsel. Mr. Farr states that he is unclear and he would prefer to not open the special exception and go forward then have additional questions with the variance. Mr. Lavigne states that he does not feel that it is a good idea to approve a special exception and be in the same position with the variance and notes that the applicant needs both. Atty. Vachon agrees with the fact that both are necessary. Mr. Lavigne states that there is sufficient reason to continue the case and seek counsel for interpretation. 
Mr. Lavigne makes a motion, second by Mr. Pollock, to continue this case to the next regular meeting and authorize the chairman to consult with the board’s attorney regarding the following items: 

· Did the way this was handled create the necessity for a special exception, and, if it did, does it matter, at this point
· What transpired in 2010, as far as the conveyance of the lots and buildings in Nottingham, does this affect the Northwood ZBA’s  decision for the specials exception or variance

· Clarification is requested in that was the created lot – substandard, was it already there by being in two towns…relative to the state statute-could be a non issue,
· Invite to March 28, if he deems necessary
· Board requests to be briefed prior to the next meeting 

Mr. Farr confirms that all in attendance can attend March 28. Motion passes unanimously; 4/0.
Ms. Smith asks if the document is to remain a non-public document until the board makes it a public document and the document should be mailed to all board members. Mr. Farr agrees. Ms. Smith asks if the building inspector should be contacted. Mr. Farr states that he does not believe that the building inspector should be privy to the legal documentation; however, perhaps Mr. Hickey should be consulted with the events of what transpired at this meeting and made aware of what the board’s confusion is. Mr. Farr asks for any explanation if available to clear up any confusion. 
Mr. Farr states that if the issue is confusing, it may be helpful for the board to meet with counsel for consultation.   

Mr. Naleid returns to this board at 8:10 p.m. as a voting member.
INTERNAL BUSINESS

Revised ZBA Application 
Per the board’s request, Ms. Smith provides additional wording for the board’s application. A discussion is held regarding the position of the property owner and the board accessing an applicant’s property. Counsel from the LGC has advised that board members use discretion when accessing the applicant’s property.  
Mr. Naleid requests that there not be a specific time listed and suggests that there be some flexibility as it would be appreciated. Ms. Smith notes that the board can schedule site walks as a board and it would need to be noticed. Mr. Pollock states that he would like to see staff try to get permission at the time the application is submitted through when the hearing is to take place. He adds that the applicant be as specific as possible and/or list any exceptions. Mr. Naleid suggests that the sentenced be reworded to state times when it would not be to convenient to come. Board members felt that this would be sufficient. 
Ms. Smith states that counsel also emphasized that the board not discuss aspects of the application with the applicant. She explains that this particular statement is the most critical if the applicant and a board member are deemed to prejudice their own testimony and discussion at the meeting. She states that this statement is being added to the application to put the applicant on notice. 

Mr. Pollock requests that additional information be provided to better assist members in determining where the property is located. 
Terms

Ms. Smith states that the terms are expiring for Ms. Holmes, Mr. Lavigne, and Mr. Naleid. Mr. Lavigne makes a motion, second by Mr. Naleid to send letters of recommendation to the selectmen recommending the following for three year terms for the ZBA:

Nona Holmes

Thomas Lavigne

Curtis Naleid, Alternate 
Motion passes unanimously; 5/0. 

Application Fees

Ms. Smith states that the planning board is proposing a minimal impact application and they are proposing some fee changes. She asks if the ZBA has any desire to update or review their fees at this time. Mr. Farr states that he would prefer to have the ZBA applications be one fee structure. 
ADJOURNMENT 

Mr. Lavigne makes a motion, second by Mr. Pollock, to adjourn at 8:30 p.m. Motion passes unanimously; 5/0. 

Respectfully submitted

Lisa Fellows-Weaver

Board Secretary 
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